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-FIR TREE SAID TO MARK
AGREED BOUNDARY.
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tribunal wrote:

"Counsel for the applicant argued that
an agreed line had been established

both before and after the applicant pur-

chased the property. It was further
argued that the law does not require
the agreement to be in writing, but
once agreed and acted upon by the
erection of the fence the objector is

estopped from reneging upon that agree-
ment. Counsel referred to The Canadian
Encyclopedia Digest (Ontario  Third
Edition) on Conventional Boundaries at
page 19-41".

"Counsel for the objector argued that
no agreement was struck and referred to
the action of his client in not knowing
the true position of the line by pro-
ducing his deed to (B) to assist in its
establishment. Counsel also submitted
that his client had only agreed as to the
position of the fence provided it was
on the true line which action did not
prevent him from claiming to the true
line when it became known".

In dehverlq its decision the tri-
bunal wrote as follows:

"Both the applicant and objector, through

counsel, acknowledged the correctness
of the (surveyor 1) survey for the position
of the property line as described in the
original deed creating that boundary;
the applicant resting his case on evi-
dence of a conventional boundary. The
problem then resolves to whether or
not a conventional boundary had been
established and its position".

"Had counsel been prepared to argue
as to the best available evidence of the
deed and lot lines, it would appear to
me that based on the evidence of sur-
veyors 1 and 2, the method employed in
running lot lines at variance with long
established occupation would be open
to serious question".

"l accept the evidence of (B, his wife
and Y) that a line was, in fact, agreed
upon and that the position of that line
ran between the round iron bar at the
street to a particular fir or pine tree
at the rear of the property, which line

was further marked by wooden stakes
and subsequently fenced".

"I note that (Al) did not refute the exist-
ence of an agreement during his owner-
ship, but stated that he could not remem-
ber. Based on the evidence of surveyor
2 as to the direction of the lines of occu-
pation in this area, it seems logical to
me that (A and Al) might well have
considered the dividing line between
their properties as being parallel to the
occupation along the southerly boundary
of (Al's) lands, that is, approximately at
right angles to the street. Also the line
by Surveyor (2) more nearly runs down
the centre of the driveway agreed by
all witnesses as defining the boundary
line, than the surveyor (1) line™.

"The evidence indicates that the objector
had second thoughts about the position-
ing of the fence or line; consulted his
lawyer which eventually resulted in the
survey by (surveyor 1). The applicant
giving evidence that the fence was com-
pleted in October of 1975, and the ob-
jector stating that he contacted surveyor
1 approximately in mid-June of 1976".

"Based on the evidence and the law re-
ferred to by Counsel, | am satisfied that
a conventional boundary has been es-
tablished and that boundary is the divid-
ing line between the lands of the appli-
cant and the objector".

"l am also satisfied that Surveyor (2)
has re-established the position of that
conventional boundary, as shown by a
heavy, solid line on the draft plan before
the hearing".

.Confjrmation ang ondsomlnlum
Berc r{gﬁ egal and Survey Standards

e%ruary, 1981.



