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ONE of the problems a surveyor is 
occasionally faced with, is the boundary 
which does not appear to conform with 
local settlement pattern and does not fit 
any of the attempts made to describe 
this boundary. Upon investigation the 
surveyor will sometimes find that the 
boundary was brought into being by 
agreement of the owners at a certain 
point in time. The Surveyor must then 
investigate and recommend to his client 
with regard to the particular circum
stances of the case which may support a 
claim for a conventional boundary.

Surveyors will, of course, recognize 
that a claim for a conventional boundary, 
is one usually determined from evidence 
of the actions of the parties to the bound
ary, both at the time of creation and also 
subsequent to this. The surveyor may 
feel that such a decision is within the 
province of the legal profession and most 
surveyors would probably hesitate to lay 
down such a boundary without consulting 
with a lawyer and making sure his client 
understood the full legal implications of 
the claim being made.

Under previous case law, if the 
position of a boundary was not known, 
then the parties to the boundary could 
decide for themselves where it was, and 
once the decision had been taken the 
affirming parties were then estopped 
from later denying the boundary. This 
principle, most notably stated in cases 
such as MacMillan v. Campbell 28 
M.P.R. 112, (1951) 4 D.L.R. 265 
(N.B.C.A.) and Wilbur v. Tingley 24 
M.P.R. 175 (1949) 4 D.L.R. 113 (N.B.) 
as well as others, has lately had another 
legal element introduced. The recent 
case of Bea v Robinson et al (1978) 18
O.R. (2d) 12 will cause surveyors to re
flect on their earlier conceptions of the 
conventional boundary and perhaps now 
weigh the facts differently, at least in 
the Ontario jurisdiction.

Nevertheless we would like to lay 
out the evidence adduced in a Boundaries 
Act application heard in April of 1978 
as it was decided on the basis of the 
known law existing at the time.

The boundary under application 
lay within certain lots on a compiled plan 
as shown on the sketch attached. The 
compiled plan was dated in 1920 and 
was a successor to another compiled 
plan dated in 1871. Since the existence 
of the compiled plans or the descriptions 
in the conveyances to the various parties

through the title history were not an 
issue in this case, we will spend little 
time on examining this aspect.

In 1959 X had conveyed a certain 
portion of land to his son A by Instru
ment 3290, being the northerly 30 feet 
more or less of the easterly 88 feet of 
lot 658 as shown on the sketch.

Upon X’s death, his widow con
veyed the remaining northerly part of 
X ’s land to son A by Instrument 37970 
and the remaining southerly part of X’s 
land to son A l, by Instrument 38257, 
mak:ng sons A and A l adjoining owners 
as shown. The common boundary be
tween A and A l was now described as 
a line parallel to and 34 feet southerly 
from the northerly limit of Lot 658 and 
its production westerly into Lot 660 and 
extending throughout from front to rear 
of the properties.

In 1973 A l sold his property to the 
applicant B, by Instrument 58686.

In testimony before the hearing 
surveyor 2, the surveyor who prepared 
the draft plan showing the limit under 
application, testified that he had pre
pared the draft plan on the instructions 
of his client B, and that he had found 
evidence of a prior survey by surveyor 
1 in 1976, on the lands of A, the ob
jector to this application. This survey 
included the line now in dispute. The 
position of the line in dispute, by sur
veyor 1, is shown on the sketch as a 
broken line. Both surveyors show the 
line in dispute originating at the same 
point at its easterly end. Surveyor 2, how
ever, accepted evidence from his client 
B that there had been a previously agreed 
boundary and positioned his line some 
14.94 feet northerly from that of sur
veyor 1 at its westerly extremity. Sur
veyor 2 accepted surveyor l ’s definition 
of the easterly end of this boundary but 
joined it to the position of a fir tree shown at the westerly extremity of the 
line. A recently constructed fence existed 
along this alleged agreed boundary.

Surveyor 2’s investigation showed 
that the lot lines shown on the registered 
plans were approximately parallel to a 
street lying to the south of the property 
whereas the owners in the area had ori
ented their boundaries, as evidenced by 
occupation, more or less at right angles 
to the street shown.

Surveyor 2 further testified that the 
line of occupation for the northerly limit

of B’s property was in agreement with 
the general direction of the south limit 
of B’s property, whereas the line by sur
veyor 1 was parallel to the lot line and 
approximately 4 degrees different in 
bearing, from his position. Surveyor 2 
stated that he did not disagree with sur
veyor l ’s position of the disputed bound
ary as per A’s deed, but that the effect 
of surveyor l ’s survey was to displace 
the well-settled occupational boundaries 
found at right angles to the streetline.

Surveyor 1 testified that he had 
surveyed the disputed line in accordance 
with the direction of lot lines in the block 
and A’s deed. He acknowledged that the 
position of a deed boundary could be 
altered by evidence of an agreed line, 
but said he had no evidence of this at 
the time of his survey.

Counsel for the applicant did not 
dispute the positioning of the deed or 
lot lines in accordance with surveyor l ’s survey. He contended that the position 
of the boundary had been altered by 
evidence as to a conventional boundary 
to be given by lay witnesses.

The applicant B testified that when 
he purchased the property from A l in 
1973, A l pointed out a dividing line 
between his and A’s property which ran 
down the centre of the driveway at the 
front of the property to the fir tree at 
the rear. A l had previously testified that 
he may have done so but could not re
member this circumstance.

B further testified that in 1975 the 
objector A also had indicated to him that 
the dividing line ran down the centre of 
the driveway to the fir tree at the rear. 
In 1975 when B employed Y to run a 
line from the point at the front to the 
fir tree at the rear, A was again asked 
if he was in agreement with the line and 
according to B’s testimony, A indicated 
he was. The testimony of B’s wife and Y, 
who ran the line, were in agreement with 
B as to what occurred and what was 
said on the day the line was staked.

B testified that subsequent to this 
he had erected a fence along the line and 
that his occupancy from 1973 had always 
been to the boundary now marked by the 
fence. He was unaware of any disagree
ment on the position of the boundary 
until he received a letter from A’s lawyer 
late in 1976.

The evidence of a sister of A and 
A l, was that her mother had indicated
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to her that the line ran down the centre 
of the driveway.

The evidence of the objector A 
was in considerable variance to that of B, 
B’s wife and Y. A stated that he had 
indicated to B that he believed the line 
ran to the area of the fir tree and that 
he gave B a copy of his deed to assist 
in the definition of the boundary line.

A further testified that when he was 
asked whether or not he agreed with the 
line as staked by Y in 1975, he indicated 
to B that the line was acceptable provided 
it was all on B’s property. At some 
later unspecified date but before the 
fence was completely erected, A ad
vised B to delay completion of the fence 
until he had discussed it with his lawyer. 
A stated that the lawyer’s advice was 
that he could not prevent the erection 
of the boundary fence but that B should 
have the boundary surveyed by an Ont
ario Land Surveyor and that he had so 
advised B.

The evidence indicates that B did 
not get a survey at this time but after 
some delay did complete construction of 
the fence. In the meantime A had con
tacted surveyor 1 who, A testified, com
pleted a survey some 3 months later.

This completed the testimony before 
the hearing. In summarizing the argu
ments of counsel before the hearing the 
tribunal wrote:

"Counsel for the applicant argued that 
an agreed line had been established 
both before and after the applicant pur
chased the property. It was further 
argued that the law does not require 
the agreement to be in writing, but 
once agreed and acted upon by the 
erection of the fence the objector is

THE 
ERINDALE REPORT

BY JACK YOUNG

The Survey Science Club held its 
annual “Survey Games” day with only a 
few OLS in attendance. We would like 
to see more surveyors at this event as 
this is a good opportunity for you to meet 
students, have some fun, a few laughs, 
and a couple of beers - mark your new 
calendar and see you in October ‘82.

Employers looking for summer 
students or article students can send the information to us and we will bring your 
ad to the student’s attention. Please state 
if you wish to hold interviews during the 
annual February meeting in Toronto.

Erindale hosted the seminar, “Map
ping and the Surveyor” in November with

estopped from reneging upon that agree
ment. Counsel referred to The Canadian 
Encyclopedia Digest (Ontario Third 
Edition) on Conventional Boundaries at 
page 19-41".

"Counsel for the objector argued that 
no agreement was struck and referred to 
the action of his client in not knowing 
the true position of the line by pro
ducing his deed to (B) to assist in its 
establishment. Counsel also submitted 
that his client had only agreed as to the 
position of the fence provided it was 
on the true line which action did not 
prevent him from claiming to the true 
line when it became known".

In delivering its decision the tri
bunal wrote as follows:

"Both the applicant and objector, through 
counsel, acknowledged the correctness 
of the (surveyor 1) survey for the position 
of the property line as described in the 
original deed creating that boundary; 
the applicant resting his case on evi
dence of a conventional boundary. The 
problem then resolves to whether or 
not a conventional boundary had been 
established and its position".
"Had counsel been prepared to argue 
as to the best available evidence of the 
deed and lot lines, it would appear to 
me that based on the evidence of sur
veyors 1 and 2, the method employed in 
running lot lines at variance with long 
established occupation would be open 
to serious question".
"I accept the evidence of (B, his wife 
and Y) that a line was, in fact, agreed 
upon and that the position of that line 
ran between the round iron bar at the 
street to a particular fir or pine tree 
at the rear of the property, which line

83 persons attending. The proceedings 
are being published and will be available 
through the O.L.S. office.

A series of guest lectures by noted 
speakers will be held on campus period
ically. Notices will be sent out with the
O.L.S. mailings inviting all surveyors to 
attend.

In October the University of To
ronto Survey Science faculty met with the 
Board of Examiners and had a good 
discussion of the education - articling 
process.

In December Petr Vanicek presented 
a paper “Recent Shifts in the Geodetic Perception of the Role of the Earth’s 
Gravity Field” to the American Geophysical Union (AGU) meeting in San 
Francisco, California. He is currently 
running for the office of president of the 
Geodetic Section of AGU.

Gordon Gracie is on sabbatical

was further marked by wooden stakes 
and subsequently fenced".

"I note that (Al) did not refute the exist
ence of an agreement during his owner
ship, but stated that he could not remem
ber. Based on the evidence of surveyor 
2 as to the direction of the lines of occu
pation in this area, it seems logical to 
me that (A and Al) might well have 
considered the dividing line between 
their properties as being parallel to the 
occupation along the southerly boundary 
of (Al's) lands, that is, approximately at 
right angles to the street. Also the line 
by Surveyor (2) more nearly runs down 
the centre of the driveway agreed by 
all witnesses as defining the boundary 
line, than the surveyor (1) line".

"The evidence indicates that the objector 
had second thoughts about the position
ing of the fence or line; consulted his 
lawyer which eventually resulted in the 
survey by (surveyor 1). The applicant 
giving evidence that the fence was com
pleted in October of 1975, and the ob
jector stating that he contacted surveyor 
1 approximately in mid-June of 1976".

"Based on the evidence and the law re
ferred to by Counsel, I am satisfied that 
a conventional boundary has been es
tablished and that boundary is the divid
ing line between the lands of the appli
cant and the objector".
"I am also satisfied that Surveyor (2) 
has re-established the position of that 
conventional boundary, as shown by a 
heavy, solid line on the draft plan before 
the hearing".

Confirmation and Condominium 
Section, Legal and Survey Standards 
Branch.
February, 1981. •
leave for the spring term and is currently in the U.K. and the Netherlands. His 
book Analysis and Adjustment of Survey Measurements has been well received 
with over 1600 copies sold.

Graduate student enrolment is in
creasing at Erindale with six students 
presently registered in masters’ programs 
in Survey Science. A graduate student 
brochure is in preparation and will be available shortly.

The course, Drainage Law and En
gineering, is being offered for the first 
time this year with most of the third and 
fourth year students enrolled on an optional basis.

The University Liaison Committee 
held its final meeting in December as 
it is being replaced by a broader based 
committee. A tip of the hat must go to 
Fred Pearce for his untiring efforts as 
chairman of the U.L.C. for the past 
years. •
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